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Southern
California
Rock
Products
Association

Southern
California
Ready Mixed
Concrete
Association

?

)

23 May, 2005

Dear Ready Mix Concrete Members;

| am very pleased to tell all of our Ready Mixed Concrete Members
that your contributions and support toward on duty funch periods
have been rewarded. The Association’s attorney Robert Roginson,
from the attorney firm of Atkinson, Andelson, Loya, Ruud & Romo,
has reported that a signed Stipulated Judgment has been completed.
This judgment clarifies the circumstances which must be present to
establish an on duty lunch period for mixer drivers. Please take a
moment to read through the Westside Judgment which as you
remember was funded by SCRMCA. Let me thank Westside
Concrete for lending their name to the law suit upoh who's success
this judgment is largely based. Please also read the Sample Meal
Period Palicy for Ready Mixed Concrete Drivers. This draft gives you
a plan and sample documents to implement a program based on the
Judgment. We at the Association are very pleased to be able to
rapotrt this success for our members and the industry's benefit.
Thanks again for your continued suppott.

Sincerely,

Ste%hen Bledsoe

President
SCRPA / SCRMCA

Crrimstipjudgmentitr

) Main Office
F.0. Box 40 « South Pasadena, Ca, 91031 » Tel: (626) 441-3107 = Fax: (626) 4410649
’ San Dlegoe QOffice
2831 Camino Del Rio South + Suite 204 « San Diego, Ca, 92108 « Tel: {619) 260-8316 » Fax: (619) 260-1015
B-mail scrpa@scrpa.com » Web Page wiww.scrpa.com
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WESTSIDE SETTLEMENT

The Division of Labor Standards Enforcement (DLSE), Industrial Welfare Commission
(TWC), and Westside Concrete Company, Inc. entered a stipulated judgment, which was
approved by the court and entered on April 27, 2005.

The setflement clarifies what ciréumstances are necessary to establish that an on-duty
meal period may be taken. The judgment provides as follows:

Due to the particular and unique circumstances of the ready-mix concrete industry,
the nature of the duties of the drivers in the industry, normally, but not in all cases,
prevents the driver from being relieved of all duty in order to take a 30 minnte off-
duty meal period.

Outside of the plant, drivers cannot stop their trucks and leave them unattended for an
uninterrapted 30 minute off-duty meal period. :

There are opportunities during the course of the day for drivers to take breaks and to
each lunch while waiting for the truck to be loaded or unloaded. '

There may be circumstances when the driver returns to the plant for the driver to take
an off-duty meal period.

There will be a rebuttable prezsumption that the nature of the driver’s work prevented
the driver from taking an off-duty meal period at the plant for a particular day so long
as: : :

1. the affected driver voluntéari]y verifies in writing that the driver agrees that the
nature of duties prevented the driver from taking an off-duty meal period on that
particular day; :

2. the employer verifies in wnnng that there were jobs in progtress on the day which
prevented the driver from taking an off-duty meal period; and

3. the driver signed an On-Dhty Meal Period Agreement.

The settlement applies to reacfy mix drivers only.

The judgment is binding on 'ﬂﬁc DLSE, constitutes official DLSE enforcement policy,
and the DLSE shall promulgate and distribute the judgment to its hearing officers and

deputy labor commissjoners. :

The judgment supercedes prior DLSE opinion letters or interpretations that conflict
with the judgment. :
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- STTPULATION AND figROPosmm ORDER RE DECLARATORY RELYEF
Pla.muff Wastmdc Concrete Company, ine. (herein “Wcstsmc“), having ﬁiled its Complaint

for Dsclaratmy and Injunctlvc R:hef in this matter on December 12, 2002 and thc parties having
agreed fo. resolve their dlspute wzthout adjudication or adzmssmn of any issue of fact orlaw,

| 'I‘HZEREFORE pm‘suant to stipulation and agrccmcnt of the paxtlcs it is hereby
ORDERED ADIUDGED and DECREED as fo]lows '

A. FINDINGS :

| I. . Dcfcndmt Indusmal Wclfam Commission has promulgated Wage Orders 1 through |
17 (collcctwciy referred to hcrei,u as the “Wage Ordcrs"), WhlGh rcg;ulatc the wages, hours, and
working condmons of noncxcmpt Cahforma employees, The Wagc Ordérs and Labor Codx: § 512

contam thc vanous mea.l parxod rcqmrements that Cahfornm cmploycrs must follow Sect:on 11

1 of Wag,e Order 1~2001 states that “[nlor employc.r shall cmploy any person for a work pt:nod of

more than five (5) hours w1th0ut a mcal period of not less than’ 30 minutes,” a.nd Tequires -
employers to provxde r:rnployccs 2 thirty (30) minute uninterrupied ("off duty') meal period after
five (5) hours of work and a second off-duty meal period after ten (1 0) hours of work.! Section 11

of Wage Order 1-2001 and Labor Code § 226. 7(b) further provxde tha!; if the employer fails to

‘| properly prov1ds ameal p&mod ancl comply with the Wage Ordcr s meal period mqum':me:nts the

'amployer ghall pay the employec one additional hour of pay at the cmplcaycc 5 ragular ratc of pay.

. Sccuon 11 of ' Wage Order 1-2001 also provides. that employers may comply with the meal

penod requirements 1f the reqmrcments for an “on-duty meal period” are met. An on-duty ‘meal

, penod is allowed under Wage Ordcr 1-2001 if (1) the nature of the work prevents the crnploycc

from being relieved of all duty. during the period .of time when he or she would otherwise be
entitled to a duty-free meal pcnod pursuant to the wage order, and (2) the cmployer and the
employee havc previously entersd mto a voluntary vmttcn agreement authonzmg an on-duty meal -

penod, and (3. this wnttcn agreemcnt states that the employee may, in writing, rBVch the

! The other Wage Orders contain similar meal period requirements to those found in Waac :

2001 provides that an employer must provide a meal period after six (6), rather than five (5) hours
of work. The meal period provisions are found in Section 11 of Wage Orders 1-2001 through 15-
2001 in Sectmn 10 of Wage Order 16-2001 and Section 9 of Wage Order 17-2001.

© 0.
STIPUT_ATED NDGNEENT AND [PROPOSED] ORDER FOR DECLARATORY RELIEF
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agrecmental&ny time.
2. Plamtiff Wostmde Concrcts Company ﬁlcd a Compiamt for Declaratory and

In_;nncuve Relicf on December 12, 2002 in part Sct:kmg a declaration -and mtcrprctauon of when
the a.bovc—rofercnccd “pature of th:: work” elament is met with respect to drivers in the Rcady—Mx
Concrcte mdustry, .thus penmttmg r.hose dnvr.:rs to takc an on—duty" meal period undcr the Wage:
Orders. : S o S . ‘ |
'3. The partzes now hareby sttpulztc and agme that, due to thc partlcu.lar and unique |
cxrcumstanccs ‘of the Rcady-M:x Concrete- industry, the nature of the duties of dnvers in the
Ready-Mix Concrctc industry, normally, but not i all cascs, pravcnts Y dnvcr from beéing relieved
of his or her duties in order to take a thu'ty (30) minute “off—duty‘;‘ meal, pcnod These
cmcumstances 1nc1ud= but are not limited to, the following: '
S Ready miix drxvcrs fraqucnﬂy sta.rt their workday prlor to 6:00 a.m. They
initially perform a safety check of the truck, then wait for their u-uck to be loaded with concrete.
The dnvcrs then drive fo the job sxw location. The job mtc locations are usually within cwcnry

miles from the batch plant. The :ound trip from the batch plant to the job-site and return may, be _

2 long as three hours. I—Iowcvcr, actual df:hvery time is mdetcrmmatc due to Job site problems,

' conciete problcms and traffic.

b Concre.tc 15 a pcnshablc commochty Wh_lch hardcns over tune - This -
.char:;ctensnc Himits: thc distance which concrete may travel, If"concmtc is poured too Iong after it
is b&tched and loadcd into the tru.ck the concrete may become hardened and unusable for the
purpose for which it is intended. Addmonally, there 15 always the nsk the concrete will hardcn
inside the, truck drurd. Concrete wmch renains in a trnck too long after it is batched is referred to

“hot" concrete The length of time bcforc concrete wxll harden depends on the mix design of

the concréte and ambient tcmpcratu.,rﬁ. The higher the tempcraturc, the more quickly the concrete

becomes “hot.” '

c A proper tire sequence between when the concrete is batched and when it is

poured is cssential to meet qualif-j" requirements and homogeneity, Awarding bodje§ and project

3.
STIPULATED I UDGMENT AND [PR‘OPOSED] ORDER FOR DECLARATORY RELIEF
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me standards by which the concrete must be delivered or
else it is rcjected. Itis cssenual that therc not be a break in the delivery of concrete to a job site.

To mamtam a propcrly batchcd homogcnous mixture and to prevent the concrctc from hardening

thc drum must bc conhnuously rotatcd prmr to the actual pourmg of the concrctr: Accorchngly,

after the ncwly batchcd concreic is placed inside the dI'L'lm., the truck must be connnuously

operated. until the concrete i¢ delivered. Thers is normally some residue remaining in the drum

after a pour and, accordingly, th¢ drum is typlc:aﬂy also rotated on the return tdp to the plant
where the drum is then cleaned out Concrete is pourtd into & form to form a smgle, monohﬂmc '

mass. Ncarly all pours require muluplc truck loads of concrete. If there is a break of any length

‘between the delivery of thc track 1oads there is a risk that the concn:te from one load will not

bond with the concrcte. from other loads. This type of concrctc dcfect is ]mown as a “cold joint,”

A cold joint significantly diminishcs the sn'uctural mtegnty .of the concrete. -For these reasons,

_cbncrctc c'ontractors ordcr and schadulc concrete trucks so that thers will be a ‘timely and

continious pouring of homogcnous concrete mzo the forms. The California Bmldmg Code,
Sections 1903, 8.2 through 1905 10.1-8, the ASTM C94 for ready mixed concrete Section 11. 7
and the Standard Spcclﬁcauon for Public Works (“Grecnbook”) Section 201 1.3.1.all contain
strict requircmeﬁts an how conc;ats should be transportcd and poumd 50 as fo maintain the public.
safety. |
' . d. Poﬁrs are §chcdu-led to conform with the contract’or’s rate of delivery. The
ready mix compa.ny is rcsponmbie for asmgmng enough trucks to a pour to make certain that there
will be a continuous flow of concrate from the plant to the job site to mamta.m homogcnmty of the
concretc and to 11m1t job dlsruptmn The pouring of concrf:ta a.t a job site also typically requires
coordination among many d1ffercnt entities and md1v1duals including the concrete contractor;
concrete pumping service providers, and other contractors and trades affected by the concrete
pour to ensure the c:ontmuous and unmterruptod powring and placamcnt of concrete

‘ e. Because of the ncccssny to deliver concrete to the job site within the
contractéll‘é narrowly defined - time sequences and n_ux . restrictions, thereby avcu_dmg “hot”

A
STIPULATED .TUDGMEN‘I AN‘D [PROPOSED] ORDER FOR DECLARATORY RELIEF
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te, and the neccssﬁy to po’!;n' the concrctc continuously to avmd cold Jomts dnvers cannot
stop their trucks and lca.ve. them unattended for an uninterrupted thuty-mmute off-duty meal
pério‘d. However, thcrc are ma.ny occasions of idle standby tmw even though the mixer drmm is
still turnmg during which dmvcrs can and do take a break and eat their lunch. Idle standby time
norma.lly occurs when drivers are waiting to pmk up their load, when ‘the divers are wzur.mg to -
pour their load and while.the. concrete is bcmg poured by the concrete contractor.

1 Aftcr the concretc is poured, the dnver then pormally rbturns to the batch i
plant to clcan out rcmdual concre.te. and pick up another Ioad of concrete. Thc dnvcr typmally

must retuen ummdxaiely to the concrete pla.nt in order to pick up another load of concrete for

delivery in order not to cause any interruption in the dchvery and placcmcnt of concrcte Because

. 1t is essential that the dnv::zr watch the truck at all times because of safety requirernents due to the

coustant movemcnt of the drum the drivér cannot be enturely rehcved of duty for 30 minutes in

order to Cakc an off-duty meal penod

£ Because: of the continuous nature of pours and the necess.tty of avo:d.tncr cold

joints, there is normally no opportumty for the driver to stop and leave the fruck unattended at thc. :

.plant for thuty rmnutcs prior to- plckmg up another load and repeating the process. I—Iowcver,

tharc is opportunlty durlng the retum and pick-up sequence for the dnve:r to takc breaks.and to cai:
lunch wtule waiting for the truck to be reloaded. The delivery ‘times cannof readﬂy be controllad i
due to- thc need to pour homogznous concrete. On the other hand when a driver comple:tcs a
conerete dehvcry and retarns to: ‘the concratc batch plant, the c:rcumstances may at times allow
thet drivet to take a brcak in- achrdancc W1th the off-duty meal pcnod requlrcmcnts

4, Bascd on the pamcule.t and umque. cu‘curnstanccs of the Ready-Mix Concrete

| industry, the pal'f.lBS hereby supulata and agree that there shall be a rcbuttable presumpuou that the

“nature of ths work” element of the test for “on-duty” meal periods is saﬁsﬁcd for a particular day
so Jong as: (1) the affected drzvcr voluntarly vcnfie:s in writing that he agrees that the natum of his
duties prevented him from takmg, an off-duty meal period on that particular day; (2) the employer

verifies in writing that there were jObS_in..progrcss on that day which prevented the driver from

. . - %n
STIPULATED JUDGI\{ENT AND [PROPOSED] CRDER FOR DECLARATORY RELIEF -
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'bcing relieved of all duty-in ordf_i':r to take a thirty (30) minute “off-duty” meal period; and (3) the
affected drivai: has prev'iousl'y vbiunta:ﬂy signed a written agreement to work an “'on-duty“ meal

' pcnod, wmch agreemesnt contains languagc allowing thc employes to revoke the agrccmcnt It is

| further agreed and undcrsr.ood that, even if these circumstance exist to. allow an “on-duty meal

period, an affccted driver will be provided the oppo:tumty to eaf his or her meal while pcrfomung

1 the rcqmrcd duties dunng the “on duty” meal pcrmd.

5. : The parties afﬁrm their agraemsnt w1th the holding of Eortﬁr V. g:}gllim, 123

Cal. App.3d 869 (1981).
" RES JUDICATA AND QOLLATERAL ESTOPPEL E g1_~

The parties hereby agrec and stipulate tbax the issues resolved through the partms

settiement agreement and this supulawd judgment weze fully cons1dcrcd and Jitigated and the
parties therefore intend that {his ‘stipulated judgment and the ﬁndmgs set forth herein shall have a
res judicata and collateral estoppci cffect on the patties, and all third parncs in privity wn:h the
parties, so that they shall be estopped frcm raising ‘the same claims and i issues raised in thls action
and addressed i in this stipulated _]udgment inchiding the faregoma findings. The pames Further
agree and stxpulate that the Division'of Labor Standards Enfomemcnt ("DLSE“), which.is charged
with enforcing the mt;rcsts.and nght_sAof California employees, was lawfully authorized to litigate
the issues r;aiscd in this iawsuii as a matter of public concem. Tﬂe‘partics further agree and
stipulate that the stipulated _]udgmcnt and fmdmgs shall haVe a res }udzcata and collateral estoppel
effect in any and all court, admimstratwe and/or enforcement proceedmgs The' parties agree that
| they will not seek in any manncz‘ or future procecdmg to change the above fi ndings, subject to any
changes in statutory or regulatory law.” The parties further agree and supulate that DLSE shall
promulgate and distribute to 1’cs hearing " officers and deputy labor comm1ss:0ners the above

findmgs and guidelines ami that these findings .and gnidelines shall represént official DLSE

' enforccment poHey with re:spect 0 on~duty meal periods for Ready-Mix Concrete drivers and such

pohcy shall superccdc prior OPImOD letters or mtcrpretaﬁorm issued by the DLSE that conflict with

thc provmzons herein.

6=
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The parucs furthcr agres emd snpulatc that the issucslrcsclvc_d through this action arg based

upon rclevant provmlons of the Labor Code and California Code of Regulations in existence as of

the effective date of this snpulatxon

C. commm ET“ILEMENT

Thc parties hercby conssnt to entry of the Court s Order regarding the above-referenced

declaratory relief, which shall consm:utc a final Judgment and order in f:hlg matter, The parties
fm'thr:r stipulate 2 and agree that the entry of the forsgoing Order ‘shall constitute- a full, complate '

and fmal settlement of this acﬂon

D. COSIS

Bach party sha.'il bear, u:s own costs and attorneys’ feés_ induxjreé in connection :with_ this
action. . _‘ '
. RETENTION OF JURISDICTION.

This Ccn.u't shall ‘retain _]unsdmtlon aver the parties to this ‘matter for the’ purposa of '
énabling the parties to apply to the Court at any. time for such further ordcrs and directives as may

be ncccssary or appropna.te for thc mtcrprc tation or mcsd;ﬁcauon of the Court s Order, for the

enforcement or compliance therswﬁh. :

WX

/i1
111
L4t

iz

e L | N
/17 | |

.

/11

R2Z

Iy,
77 .

7=
STIPULATED IUDGMENT AND [PROPOSED] ORDER EOR DECLARATORY RELIEF




Sent By: CMAC
B . 816 554 1042; Feb-3-06 12:34PM; Page 11/18

T IS SO STIPULATED:

DATED: April 12, 2005
_ . WESTSIDE CONCRETE COMPANY, INC.

///Mmm@/

Melanie. O'Regan, Prcsxdcrh’

DATED: Aprnlf. 2005 | . '
- : - DIVISION OF LABOR STANDARDS ENFORCEMENT

i L fe

Miles E. Locker, Counsel

Attorneys for Defendants

Division Of Labor Standards Enforcament a.nd
Donna M. Dell, iy her official capacity as
Cnliforma Labor Comnissioner

\DCO*JO\LHLU)MH‘

- e

DATED: April__, 2005

12 - .. | | - .
: 88 BILL LOCKYER, Atiomey General of the State of California
;. 2aiE 13 ' o - . .
;5 gggn&
3% .5§E';§ 14 '
(6 Sk By:
2= s‘gﬁ 15 Marguerite C. Stricklin
Bz &g _ Deputy Attorney General
e 282 16 Attorneys for Defendant
< 5 8 _ Industrial Welfare Commission.
17 :
18 |.
19 ORDER
4 20| . }
' 21|  ITISHEREBY ORDERED, ADJUDGED AND DECREED that jadgment i enteséd in
22 the form of the above-rcferenccd stipnlated findin gs and declaratory rchef
23 :
2‘4 Dated: APR 2 7. 2005 - Ralph W. Dau
0 JUDGE, SUPERIOR COURT FOR THE
. STATE OF CALIFORNIA . '
26 ' =
27
28
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IT1S SO STIPULATED:

 DATED: Aprl___, 2005 R S
TED: Apri— WESTSIDE CONCRETE COMPANY, INC.

Melanie O'Regan, President -

DATED: April. 2005~ : . -
i DIVISION OF LABOR STANDARDS ENFORCEMENT

B -
4 Miles E. Locker, Counsel
Attorneys for Defendants ‘
Division Of Labor Standards Enforcement and
Donna M. Dell, in her official capacity as
Cahforma Labor Commissioner :

'DATED: Apnl// , 2005 o , | R
o BILL LOCKYER, Attoi‘ﬂffy Crengeral of the _Stats of Callfomj'a

By '7/7/%4@:27 / :Z/Mpéé_

C. Stricklin
D puty Lttomey General |
ttorneys for Defendant

Industrial Welfare Commlss:on

'ORDER

ITIS ZE{EREBY ORDERED ADJUDGED A.ND DECREED that judgment is cntered in
the form of the above—refercnccd sttpulaied ﬂndmgs and dcclazatory relief. -

Dated: L . o - .

JUDGE, SUPERIOR COURT FOR THE
STATE OF CALIFORNIA '

2
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SAMPLE MEAL PERIOD POLICY FOR READY MIX DRIVERS

Drivers are to be provided either an Off-Duty or an On-Duty Meal Period each day. Itis
each driver’s responsibility to take the appropriate meal period, as follows:

Off-Duty Meal Period

Unless all of the conditions for an On-Duty Meal Period are satisfied, drivers
working a shift of five (5) hours or more are to be provided a 30 minute Off-Duty
Meal Period. :

Off-Duty Meal Periods must be taken at the plant only.

Off-Duty Meal Periods mﬁst begin before the end of the 5t hour of work, If the
driver works less than six (6) hours, the driver may waive this meal period.

If the driver works more than ten (10) hours, the driver will be provided a second
Off-Duty Meal Period which shall begin before the end of the 10% hour. The
driver may waive this second meal period only if the driver’s shift is less than
twelve (12) hours. ~

Drivers should check with the dispatcher before taking an Off-Dufy Meal Period
in order to minimize interfuption to operations.

Drivers taking an Off-Duty Meal Period must complete the meal period start and
stop times on the driver’s load sheet.

On-Duty Meal Pcriod

e Drivers may take an On-Duty Meal Period only if all of the following three

conditions are satisfied:

(1)  The driver has signed an On-Duty Meal Period Agreement;

(2)  The driver verifies on his/her daily load sheet that the nature of the
work on that day prevented the driver from being relieved of duty
while at the plant before the 5™ hour of work; and

3) The dispatcher verifies that there were jobs in progress at the time the
driver was at the plant before the end of the 5™ hour of work.

Drivers taking an On-Duty Meal Period will be paid for all time worked.

Drivers who abuse or fail to comply with this policy, including failing to complete the
meal period sections on the load sheet, may be disciplined up to and including discharge.



Sent By: CMAC;
. .y“u L . 916 554 1042; Feb-3-06 12:35PM; Page 14/16

DRAFT

SAMPLE ON-DUTY MEAL PERIOD AGREEMENT

(“Company”) and (“Employee”)
agree that the nature of Employee’s woik as a ready mix truck driver usually prevents
Employee from being relieved of all duties in order to take an uninterrupted 30-minute
meal break. As such, Employee agrees to an “on-duty” meal period whenever the natre
of Employee’s work prevents Employes from being relieved of all dufies. Employee

[}

understands that he/she will be compensated for all on-duty meal periods.

Employee understands that if a 30:minute uninterrupted meal period is provided, this will
not be an on-duty meal period and Employee will not be compensated for this time.

Employee understands that this o:n-duty meal period agreement may be revoked at any
time by providing Company with written notice of revocation.

Date : Employee Name

Employee Signature

Date ' Company Representative
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SAMPLE LANGUAGE TO BE INCLUDED ON DRIVER LOAD SHEET
(A) I took a 30 minute off-duty meal period today from: to ; OR

(B) The nature of my work prevented me from taking an off-duty meal period today

[Driver must complete either (A) or (B)]
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SAMPLE DISPATCHER JOB PROGRESS VERIFICATION SHEET

Date;

There were continuous jobs in ;frogress on this date which prevented the following
drivers from being relieved of all duty in order to teke a 30 minute off-duty meal period
at the plant during the first five (5) hours of the driver’s shift.

Date C Company Representative/Dispatcher



